economic development of the present 27 Member States. 6 Furthermore, there is no legal definition of State Aid, although in European Court of Justice (ECJ) case-law the notion of aid is based on the actual wording of Article 107(1) of the Treaty on the Functioning of the European Union (TFEU). 7 In practice, however, the ECJ has not adhered rigidly to that formulation. 8 For the purposes of this paper, based on a synthesis of the Court's interpretations, in order to fall within Article 107 TFEU a State measure must be aid in a sense of a benefit of advantage 9 , must be granted by the State and/or through State resources 10 , must be of a selective nature, which means it must favour a certain undertaking or the production of certain goods 11 , and finally must 12 A lack of negative impact on trade or competition precludes a measure from being considered aid. 13 The abovementioned conditions are cumulative.
14 State Aid thus identified is in principle prohibited.
15
Also, for the purpose of further analysis one must take into account that the legal concept of State Aid has an objective nature, which must be interpreted on the basis of objective factors. 16 In other words, the provision does not distinguish between States' measures by reference to their cause or aims, but defines them in relation to their effects.
17
Despite extensive but rather erratic case-law on the subject, the selectivity test is arguably the most difficult to apply. This is because not every measure that produces advantage for certain undertakings over others will fall within Article 107(1) TFEU. This paper will seek to place the selectivity criterion and its interpretation in service of one of the fundamental goals of the Internal Market -safeguarding competition and preventing subsidy races between Member States. 
I. CONSTRUCTION AND RATIONALE OF THE SELECTIVITY CRITERION
The following provision of Article 107(1) TFEU, "(…) favouring of certain undertakings or the production of certain goods (…)", is commonly referred to as the notion of selectivity. 19 The raison d'être of this condition is to avoid an enquiry into the entire legislative system of the Member States by reference to rules applicable in other States. 20 In other words, the selectivity criterion serves as a yardstick which enables distinguishing between national measures that may distort the Internal Market and need to be addressed by EU legislation and those that fall under the State Aid control regime. 21 As Advocate General Nial Fennelly correctly observed in Ecotrade, "the alternative would imply a generalised review of all State regulation (…) by reference to the yardstick, not of the normally applicable rules in that State (…), but, presumably, of the regulations in the other Member States." 22 The Advocate General concluded that "this would be counter-productive, by penalising those States whose general economic organisation and regulation was the most competitive".
23
As a point of departure, one must note that there is no legal definition of 'general' or 'selective' measures in acquis communautaire. 24 While the notion of 'selectivity' is largely based on the wording of Article 107(1) TFEU, then, a contrario with reference to 'apparently general' measures one must indicate that the aid is not aimed at one or more specific recipients defined in advance, but rather subject to a series of objective criteria pursuant to which it may be granted to a potentially indefinite number of operators who are not exhaustively identified. 25 It is then a measure that serves the whole economy, effective on the entire territory of a given Member State, and is applicable to all undertakings in all sectors.
26
As a rule of thumb, a measure in question is hence selective if it produces advantages exclusively for certain undertakings or certain sectors. 27 To determine that, it is necessary to establish a point of reference for comparison. 28 As per ECJ case law, such a comparison must be made with operators which are in a 'comparable legal and factual situation' in light of the objective pursued by the given State measure. 29 Furthermore, this comparison must relate to an undertaking in the same Member State. 30 It is not sufficient for a measure to be considered selective simply because it produces an advantage for an undertaking in one Member State which is not enjoyed by the operators in a corresponding position located in other EU states.
31 It goes without saying that aid may not be compatible with the Internal Market if it solely seeks to establish parity with the situation in other Member States.
32
Identification of a point of reference is especially tricky in the case of undertakings in a unique position vis-à-vis other market operators. 33 This applies mainly to undertakings with special or exclusive rights or entrusted in operations of services of general economic interest. 34 In all such cases there is no point of reference for comparison with other market players. 35 The European Commission's (EC) decisions in the OTE and La Poste cases serve as examples. 36 In both cases the EC held that the system of reference applicable to other undertakings could not be applied for the identification of advantage. Both entities, a tier-one telecommunications provider (OTE) and a public postal operator (La Poste), had obligations in terms of pension contributions which are unique and cannot be compared with the obligations of other undertakings in their respective countries. The EC decided to draw comparisons with the situation prevailing for these operators prior to implementation of the planned measures. 37 These decisions show a departure from the previous position expressed by the Commission in the PMU (Pari Mutuel Urbain) decision where it was argued that taking as a reference situation the prevailing change of the system would render impossible any change on taxation (93/625/EEC: Commission Decision of 22 September 1993 concerning aid granted by the To sum up, on a certain level of generality the concept in question consists of two elements -material and geographical. 38 The geographical component is relatively easy to pinpoint, as a measure is selective if undertakings in a specific part of the territory of the Member State receive preferential treatment over other operators in the remainder of this territory.
39
Material selectivity, on the other hand, encompasses all other forms of unequal treatment of undertakings by way of intervention of public authorities. 40 This concept covers all measures addressed to certain categories of undertakings. Closer scrutiny of the selectivity concept reveals three main issues: First, whether measures applicable to a limited area may still be deemed 'general'; second, whether an 'apparently general' measure may have incidental selective effect; and third, whether the nature and scheme of the system may serve as a justification of unequal treatment. These will be further analysed.
II. GEOGRAPHIC SELECTIVITY
Practical application of the geographic selectivity criterion is relatively straightforward. The question has largely been settled in ECJ case law. Geographic or regional selectivity typically covers measures whose raison d'être is regional development.
41 meaning measures designed to support undertakings willing to invest in a designated geographical area.
42
The Court expressed the opinion that the criterion of selectivity in the geographic aspect relates to 'geographic location in a defined part of the territory of a Member State'. 43 In other words, if a given measure does not apply to the whole territory of a Member State, it is in principle deemed to be selective. 44 However, in the IRAP case the Commission stated that in the event a Member State assigns tax competences in a symmetric manner to all provinces/regions, the latter could serve as a yardstick for State Aid control French Government to the Pari mutuel urbain (PMU) and to the racecourse undertakings [1993 purposes. 45 Further analysis of European Commission decisions and ECJ case law seem to show a departure from this line of reasoning. For instance, the Court held a tax incentive scheme for New Länder and Berlin to be State Aid purely on the basis of its limited territorial scope. 46 The same was true in Commission decisions in Gibraltar and Azores. 47 The EC held that the exercise of financial autonomy of the regions in question resulting from asymmetrical devolution of powers throughout the State can constitute State Aid if it leads to preferential tax rates over the rest of that State. 48 The Commission position was nevertheless rejected by the ECJ. In its ruling in the Azores decision, the ECJ maintained that, in principle, the framework of reference may consist in a provincial/regional authority enjoying fiscal autonomy. 49 The Court established a set of three cumulative criteria, the fulfilment of which would allow geographically limited measures not to be considered selective for State Aid control purposes. 50 The first stage of scrutiny covers the nature of the fiscal autonomy a given province/region has. The infra-State authority must have, from a constitutional point of view, a political and legal status separate from the central government. 51 Second, the authority in question must have procedural autonomy in the sense that no central government should have the possibility to intervene with regard to the content of a regional measure. 52 Third, the infra-State body must enjoy financial autonomy. Any reduction of tax in the region must not by offset by financial inputs from the central government or other regions. 53 In other words, the ECJ stated that the authority in question must not only have the powers to adopt a measure but must also face political and financial consequences of such a step. 54 The same institutional, procedural and financial autonomy test was applied in the subsequent UGT-Rioja case. 55 The subject of scrutiny was the taxation rate established by Basque regional authorities, which was lower 45 than in the rest of Spain. 56 As it was only a preliminary ruling, the ultimate decision on the scheme was left to the national court, but in its sentence the ECJ indicated that the institutional and procedural criteria were fulfilled. 57 In respect to the third condition of financial autonomy, the Court shared Advocate General Julianne Kokott's opinion that Basque provinces have a 'sufficiently autonomous economy'. 58 The ECJ went further and concluded that the mere fact of financial transfers between central State and relevant regional bodies did not in itself rule out financial autonomy. The key question is rather the link between lowering of the tax rate and the transfer. In other words, the transfer in question must not compensate the regional authority for the consequences of a given tax measure. 59 It seems that the Azores judgment provides a useful, although not totally objective, tool for assessing whether territorially limited measures could be deemed selective. 60 The test would be of particular importance in the case of those States which devolve particular competences in an asymmetrical manner, that is, to some but not all of their provinces/regions.
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III. MATERIAL SELECTIVITY
One of the striking features of the concept of material selectivity in the ECJ case law is its broad scope. The basic material selectivity test is intended to ascertain whether a measure in question provides for unequal treatment of at least two groups of undertakings that prima facie should be treated equally. 62 It goes without saying that the mere fact that a measure applies without distinction to a clearly defined group of operators is not yet sufficient to consider it as a general measure. 63 The ECJ case law on this subject contains contradictions and uncertainties. This may be due to fact that such a broad concept blurs the dividing line between illicit State Aid and the general economic policy of a Member State.
64
Material selectivity may be established by law or in fact. 65 As point of departure, one must recall that the concept of State Aid and its components is 56 The principle of autonomy of the Regions is embedded in the Consitution of Spain (Articles 143 to 158). 57 an objective one. 66 In other words, the legal concept should be interpreted on the basis of objective factors, not its 'aims or causes' without any room for a State's discretion. 67 Following that line of reasoning the Court of First Instance (CFI) in its Álava ruling considered that a tax credit to investments over a certain threshold (approx. € 15 million) is de facto selective as it applies to undertakings with significant financial resources. 68 The same principle was recognized by the Court in its GEMO judgment. 69 The ECJ held that a measure that could incidentally benefit individuals cannot be regarded as general.
70
A good illustration of the need for an in-depth analysis is provided by the European Commission decision concerning reduction of social contributions for women employees. 71 The EC made its assumption on statistics stating that the percentage of female workers was especially high (approx. 70 percent) in the textile industry, and therefore the measure in question was selective as it favoured this sector. 72 The question remains open of whether the Commission's line of inquiry in the aforementioned decision is valid in terms of its methodology. An interesting case study on the issue of de facto selectivity is also provided by the EC decision on tax advantages granted to high-earning foreign experts in Denmark. At first (in 1992) the Commission came to the conclusion that the measure in question was de facto selective since it affected only a limited number of undertakings. 73 After the government of Denmark provided data showing that the measure was indeed benefitting operators of all sizes in all sectors (in 1999), the EC reconsidered its previous decision, even though the provided data pointed to a concentration of aid in large undertakings operating in certain sectors. Nevertheless, the Commission stated that this was not sufficient to consider the measure selective as this was mainly due to the specifics of the sector. 74 Furthermore, even apparently general measures discretionally applied by domestic public authorities which could lead to discriminatory outcomes will likely be subject to the Article 107(1) TFEU prohibition. 75 In other words, when a public body in a Member State granting a benefit or advantage has discretional powers allowing it to determine the recipients or the terms of 66 Supra (n 16) 3. the granted measure, it cannot be considered general. 76 However, if the role of the relevant public body is limited to verifying objective criteria, then in the absence of discretionary powers a measure can be deemed general. 77 This line of reasoning was followed by the Commission in the G.I.E. fiscaux decision. 78 The EC considered that the granting of a tax advantage was related to the realisation of investments having 'significant economic and social interest both in general and from an employment standpoint in particular'.
79
Such vaguely formulated conditions lead to the conclusion that the measure in question offered the State's authorities a wide margin of discretion.
80
In a nutshell, the above examples show that de facto selectivity is primarily linked to the imposition by public authorities (intentionally or not) of conditions or barriers that limit access to the benefits from a given measure to certain categories of undertakings, rather than the existence of data showing concentration in certain sectors. 81 Consequently, the EC considered aid granted to certain categories of undertakings (SMEs, public, manufacturing etc.) in principle fulfil the selectivity criterion (individual aid). 82 In the same vein, sectoral aids are selective irrespective of whether the relevant measure is applied to all operators in that sector.
83 Similar considerations operate for measures only applying to undertakings formed as 76 from a certain date. 84 The same is true in the case of aid for exports, even if these measures are potentially applicable to all domestic undertakings. 85 Measures applied on an experimental basis to certain undertakings are also deemed to be selective irrespective of whether they are intended to be applied to every industry in all sectors at a later time. 86 Despite the objective nature of the State Aid concept, it is not infrequent for the Commission to take into account intentions of the public authorities granting the aid, as inferred from the relevant parliamentary debate reports, statements of government officials or official press releases.
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IV. SELECTIVITY AND GENERAL SCHEME OF THE SYSTEM
In order to justify a measure that would otherwise fall under the Article 107(1) TFEU prohibition the Court has coined the elaborate notion of 'the nature of the general scheme' of the system in question. 88 Sometimes this justification has also been referred to as the 'nature or structure' or 'logic' of the system. 89 The core of this justification is that given measures are not subject to the exemptions set out in Article 107(2) and (3) TFEU, but nevertheless are regarded as acceptable even if they are policy-driven. 90 This justification applies almost exclusively to tax measures.
The principle of justification by 'the nature and the scheme of the system' is of particular relevance in the field of indirect taxation. Of course, the Commission's notice on the application of State Aid rules to measures relating to direct business taxation do not address this issue explicitly, but further analysis shows that its findings are well-suited for application here.
114
Contrary to direct taxation, which targets revenues, indirect taxation targets production. 115 Furthermore, a certain harmonization in this field has been achieved. 116 This area of financial measures has been the subject of the Court's analysis in the Idéal tourisme case. 117 The system under which the full VAT rate was applicable to coach transport while air transport was VAT exempt was found to be discriminatory on the grounds that there was direct competition between undertakings in these sectors. 118 This reasoning seems dubious as it could be argued that services in these sectors are not entirely comparable. In principle, however, VAT is considered neutral in terms of competition (VAT charges are not counted as costs). 119 Therefore, setting aside abnormal market conditions, State Aid regulations are largely inappropriate for tackling this issue. 120 Analysis of all the above cases as well as subsequent case law therefore leads to the conclusion that the concept of 'the nature and general scheme of the system' applies in two situations, when it is necessary for the proper functioning of the system or when they reflect the objectives pursued by the State measure. 121 The question remains open how susceptible this concept is to potential abuses. 122 The distinction between general and selective measures is subject to considerable controversy and continues to fuel quite a large debate. The key issue is the limes between the freedom Member States should enjoy when it comes to the pursuit of their various policies and State Aid regulations. The question is thus how to find a happy medium between safeguarding an effective level of Internal Market competition on the one hand, and on the other preventing the Commission from second-guessing measures States devise in order to pursue their legitimate policy goals. The selectivity criterion seeks to resolve this conundrum.
Unfortunately, the case law shows that the practical application of selectivity criterion is rather ambiguous. In this respect, the 'objective-based approach' seems especially vague. At the same time it is glaringly obvious that State Aid control would be deprived of its effectiveness if Member States were allowed to use their policy goals as a 'shield' which would hide the material selectivity of a measure. The problem, it seems, lies at the very nature of the selectivity criterion. One cannot avoid a certain level of discretionary or even arbitrary components in an attempt to strike the right balance between 'bad' and 'good' policy objectives. To put it simply -there is no clear-cut here.
Furthermore, tension between the aforementioned objective-based and effect-based approachs is also unavoidable (in both their geographical and material aspects). If the latter is uniformly applied, there would be hardly any measure that could escape from being classified as selective. That would enlarge the scope of the selectivity criterion to an unacceptable level of comparison of the divergent factual and legal circumstances that exist in individual Member States. On the other hand, the former is especially prone to abuses. Actual analysis will of course feature a mix of the two approaches. This is by no means an easy task, and such analysis will surely cause considerable controversy. Yet as Andreas Bartosch excellently pointed out, "(…) the fear that a task may be difficult to perform should not stop us from taking it on". 123
